
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
TINSUKIA

G. R. Case No. 635 of 2014
                              U/S 394 of IPC R/w Section 25(1) (a) Arms Act

State of Assam
                                                            ……………Prosecutor
                                         - Versus-
                                    

1. Sri Babul Moran;
2. Sri Lobhit Moran;
3. Sri Subhanta Moran;
4. Rahul Moran.

                                                            …………….Accused

                        Present: Dr. Chetana Khanikar, AJS
                                            
                         For the prosecution: Smt. J. Khatoon, A. P. P.

                                For the defence: Sri S. Sharma, Sri H. K. Bhagawati

and Sri Sanjay Chetia, Advocates.

                                Evidence recorded on: 14.08.2015, 28.08.2015,

11.09.2015,  28.09.2015,

30.11.2017

                                Argument heard on:      19-12-2017 

                                Judgment delivered on: 13.02.2018 

J U D G M E N T

1.        The prosecution case in brief  as stated in the FIR is that on

03.04.2014 at about 8.50 P.M., suddenly four persons with arms and

ammunitions entered into the shop of the informant Sri Jai Bhagwan

Agarwal and one of them captured the truck driver present there with a

dragger and snatched the mobile phone from the informant. Exactly on

the spot  one customer,  Sri  Arjun Agarwal  entered the shop he also

became  the  victim.  They  also  snatched  the  cash  box  which  was

unlocked and they looted the total money near about 2.50 Lacs existed

in the drawer and forced the informant to hand over the keys of locker

drawers  and  on  refusal  they  also  attacked  the  informant  with  the

dragger. They depart from the shop premises with a posture of showing

the arms.  
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2.       On  the  basis  of  aforesaid  FIR,  police  registered  a  case  as

Doomdooma PS Case No. 190/14. Police investigated the case and on

completion  of  investigation  submitted  charge-sheet  against  the

accused Sri  Babul Moran,  Sri  Rahul Moran, Sri  Lobhit  Moran and Sri

Subhanta Moran U/S 394 of IPC R/w Section 25(1) (a) Arms Act. 

3.       On appearance of the accused Sri Babul Moran, Sri Rahul Moran, Sri

Lobhit  Moran  and  Sri  Subhanta  Moran  in  Court,  copies  of  relevant

documents  were  furnished  to  him  as  required  U/S  207  of  Cr.  P.  C.

Considering the relevant documents and hearing both the parties and

having found sufficient ground to presume that all  the four accused

had  committed  offence  U/S  394  of  IPC  and  the  accused  Sri  Lobhit

Moran had committed offence U/S. 25(1) (a) Arms Act, charge under

those sections framed accordingly,  duly explained and read over  to

them, to which the accused pleaded not guilty and claimed to be tried.

4.       During trial the prosecution has examined fourteen witnesses and

also  adduced  eleven  documentary  evidences  along  with  material

exhibits.  However, on careful  scrutiny of the case record, it  appears

that inadvertently two documents were marked as Exhibit. 5 and two

documents  were  marked  as  Exhibit.  6.  But  for  convenience  of

discussion  and  identification,  the  two  orders  passed  on  22-4-2014,

which were marked as Exhibit 5 and 6 are re-numbered as Exhibit 12

and 13.

5.         At  the close of  the prosecution evidence, the accused were

examined U/S. 313 of the Cr.P.C. and their answers were recorded on

separate sheets. Defence side has adduced no evidence and plea of

the accused is of total denial. 

6.        After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

(i) Whether  on 03.04.2014 the accused had voluntarily  caused hurt  to

informant Sri  Jai  Bhagwan Agarwal in committing robbery of Rs.  2.5
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Lakhs  from  the  cash  box  of  his  shop  situated  at  Netaji  Road,

Doomdooma, in furtherance of their common intention? 

(ii)   Whether on 17.04.2014 one country made pistol without having the

required  license  was  found in  possession  of  the  accused Sri  Lobhit

Moran?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i): 

7.       In this case PW1, Sri Jai Bhagawan Agarwal is the informant. He

deposed that at the time of incident he was sitting alone in his shop

and  was  counting  the  day’s  earnings  on  a  paper.  Then  his  driver

Rameshwar Sahani came and also counted the day earnings. Following

Rameshwar Sahani a person entered his shop and asked for tobacco.

Rameswar Sahani then told that tobacco is not available in his shop.

Then the said person called three more persons from outside. Accused

Bubul Moran then showing a pistol to the informant went near the cash

box and asked for the keys. As there was one or two minutes delay in

taking  out  the  keys,  among two other  boys  having  dagger  in  their

hands, one had attacked the informant by dagger and caused injury on

his right  hand.  The informant took out the keys and gave it  to  the

accused Bubul Moran, but as he was not successful in opening the cash

box  one  of  those  persons  again  tried  to  attack  the  informant  with

dagger. Then the informant opened the cash box and accused Bubul

Moran  took  out  about  Rs.  2  Lakhs  therefrom.  The  informant  has

deposed that he could not identify the boy who had attacked him with

dagger.   In  the  meantime  his  son,  Sri  Mohit  Agarwal  arrived  and

informed the incident to police. Then the boys went away with their

bikes. He further deposed that there was a CCTV camera in his shop

and police seized the same and police seized one dagger which was

lying outside his shop. The face of the accused Bubul Moran was not

covered when he came to the shop of the informant but the faces of

the other boys were covered. The informant further deposed that when

the persons were caught by police, he was called to the police station

and then he could identify the accused Rahul Moran and Bubul Moran.

He was also called to Tinsukia Jail to identify the accused and then he

3



identified the accused Rahul Moran and Bubul Moran. The informant

had first  taken treatment after the incident and filed the FIR in the

morning of the next day. 

8.        During cross examination he deposed that the face of Bubul Moran

was  half  covered.  After  about  15/20  minutes  of  the  incident  police

came to his shop. The population near his shop is thin, the distance

from his shop to Doomdooma P.S. is less than half Km. 

9.        P.W.2, Sri Rameshwar Sahani is the driver who was present with

the informant at the time of incident.  He deposed that he does not

know the accused persons. When he was counting the day’s earnings,

four persons entered in the shop of the informant. One of them wanted

tobacco. When he replied that tobacco is not available there, one of

them  took  out  pistol  and  one  took  out  dagger  and  attacked  the

informant with the dagger. Thereafter they opened the cash box of the

shop  and  went  away  with  the  money.  He  further  deposed  that  he

cannot identify the boys who entered the shop. 

10.       During cross examination he deposed that one of the accused

person  was  wearing  a  helmet  and  he  cannot  recollect  at  present

whether the face of the other persons were covered with clothes. He

also deposed that after the incident the informant did not tell him the

name of any person involved in the incident.  

11.       In the FIR, it is stated that one of the four persons entered in the

shop of the informant had captured the truck driver present there with

a dragger and snatched the mobile phone from the informant. Exactly

on the spot one customer, Sri Arjun Agarwal entered the shop he also

became the victim. But neither the informant nor the truck driver has

deposed anything like that.

12.     P.W.3 deposed that he does not know the accused persons. The

incident took place in the year 2014 at about 9.00 PM. And he was

present in his shop situated near the shop of the informant. After he

heard of commotion of dacoity in the shop of the informant he went to

the shop and at that time the informant was already taken to hospital
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for treatment. He also deposed that after seeing the footage of CCTV

camera of the shop of the informant he could know that some boys

after entering the shop of the informant attacked him by dagger and

took away the money from the cash box and police seized one dagger

from outside the shop of the informant. 

13.         During cross examination he stated that he had seen the incident

only on CCTV camera and he was not aware of the contents of Ext.2

and he do not know from where the police seized the dragger and

when his signature on Ext.2 was taken police already took away the

dragger. He was not present at the time of occurrence.

14.        P.W.4 stated that he do not know the accused persons and the

incident took place in the year 2014 at about 8.00 to 8.30 PM. When he

was with the O/C at Doomdooma P.S., the son of Jaibhagwan Agarwal

namely, Mohit Agarwal went there and informed police that there have

been dacoity in their shop and that his father had been attacked by

dagger and when he and police went to the shop of the informant, saw

blood in the right hand of the informant. In the footage they could see

that the person was wearing helmet and faces of  some other  were

covered with clothes and saw that the persons took away money from

cash box of the informant and police found one dagger in front of his

house which is situated adjacent to the shop of the informant. 

15.        During cross examination he stated that he is not aware of the

amount of money looted and the same was not stated to him by the

informant. 

16.       P.W.5 deposed that accused Lobhit Moran is his brother and he do

not know the other accused. About a year back police and Army went

to his house and showed one pistol and took his signature and he is not

aware as to why police showed the pistol to him. 

17.     P.W.6 and 7 deposed that except Lobhit Moran they do not know the

other  accused  persons.  Their  houses  are  adjacent  to  the  house  of

Lobhit Moran and about a year back police and Army went to the house

of Sumitra Moran. They then went there. Police then showed them one
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pistol and took their signatures. They were not aware as to why police

shoed the pistol to them.

18.        During cross examination P.W.5 and 6 stated that they are not

aware about from where the pistol was brought by police. 

19.       P.W.8 deposed that he could identify the accused Babul Moran in

court and informant is his father. The incident took place in April 2014

at about 8.00 to 8.30 PM. He deposed that when he returned back to

his shop he found the doors of his shop closed and he could hear a

commotion inside their shop. As he opened the door he found about 3

to 4 youths coming out of his shop and one of them was wearing a

helmet and one of the four youths asked him to stop when he ran away

from the site out of fear. He also deposed that he ran to a by-lane and

after some time on seeing some persons assembled he came back to

the  spot.  His  father  was  present  in  the  shop  at  that  time  and  he

sustained cut injury on his left hand and he took him to Tinsukia Civil

Hospital. He also found the cash box of their shop open. 

20.       During cross examination he deposed that  he does not know

accused Bubul Moran from before and he could recognize his face at

the time of incident itself and the name he could know from police. 

21.       P.W.9 deposed that he does not know the accused persons. The

incident took place on 3rd April, 2014 at about 9.00 PM at the shop of

the informant. The informant sustained injury on his hand. When he

came back to home he could see police and many person assembled at

the shop of  his  uncle.  The CCTV camera which was in shop of  the

informant  wherein  the  incident  has  been  captured  was  played  and

police seized the CCTV footage. 

22.        During cross examination, he deposed that, there are in total four

CCTV  camera  in  the  shop  of  the  informant.  He  handed  the  CCTV

camera footage in between 8.30 to 9.30 PM. to the police. But police

did not authorized him in writing to prepare a compact disc of the CCTV

camera. 
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23.         P.W.10, the M/O deposed that on 03.04.2014 he was posted

at Doomdooma FRU and on that day at about 9.15 PM, he examined Sri

Joy  Bhagawan Agarwal  and  on  examination  he found one  lacerated

wound in right forearm of size 4 X 2 Cm. The M/O deposed that the

injury is simple in nature caused by blunt object.

24.       P.W.11 deposed that he conducted the TIP in the District Jail

premises  of  Tinsukia.  Witness  Jai  Bhagawan  Agarwal  could  identify

suspect Rahul Moran and Bubul Moran but witness Rameswar Sahani

could not identify them. 

25.      P.W.12 deposed that he does not know the accused persons.

He came to know on the next day from the other employees of the

shop that there had been dacoity in the shop of the informant. He is

not aware as to who were involved in the incident. 

26.       P.W.13, the I/O, Sri Ranjan Doley deposed that during his

investigation  he  had  visited  the  place  of  occurrence,  recorded  the

statement of witnesses, seized one dagger, seized one pistol by way of

leading  to  discovery,  conducted  TIP,  collected  armour  report  and

arrested two of the accused persons.   

27.      During  cross  examination  he  deposed  that  he  had  not

prepared  any  separate  disclosure  statement  of  the  accused  Rahul

Moran before recovery of  the pistol.  He again deposed that  he had

wrongly  mentioned  the  size  of  the  pistol  as  7.65  mm in  the  Ext.4

seizure list whereas according to the armour report the pistol was a 9

mm pistol. It is also seen from the cross examination that he had not

seized  the  CCTV  camera  and  the  monitor  and  he  also  had  not

examined the CD of the CCTV footage through any Forensic expert or

any certifying authority. 

28.       P.W.14, the I/O, Sri Jyotishman Neog has deposed that he had

only filed the charge-sheet against the accused persons on the basis of

the materials on the CD collected by the former I/O, Sri Ranjan Doley. 
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29.        This are the witnesses adduced by the prosecution side.

From the evidence of the witnesses it is seen that P.W.5, 6 and 7 had

deposed  that  they  know nothing  about  the  incident.  Police  showed

them a pistol and took their signatures thereafter. They do not know

from where police brought the pistol. 

30.        P.W.12 has deposed that he only heard that there had been

a dacoity in the shop of the informant. He knows nothing more than

that.  P.W.3,  4  and  9  have  deposed  that  the  reach  the  place  of

occurrence  after  the  incident  and  had  seen  some  CCTV  camera

footage. Among them P.W.3 has deposed that in that footage they had

seen that four boys came to the shop of the informant, attacked him

with a dagger and took away money from the cash box. But P.W.4 has

not deposed about any attack by dagger. He deposed that the persons

entered into the shop of the informant and took away money from the

cash  box.  He  deposed that  Police  found one  dagger  in  front  of  his

house which is situated adjacent to the shop of the informant. On the

other hand P.W.9 has simply stated that police has seized the footage

of  CCTV  camera  (which  was  displayed  in  court  on  the  day  of  his

deposition) in his presence. In this regard, it is seen from the evidence

of I/O that the CCTV footage which was seized is not admissible as

evidence  because  neither  the  monitor  nor  the  CCTV  camera  was

seized,  nor  the  compact  disc  seized  was  examined  through  any

forensic expert or any certifying authority.

31.       Hon’ble Gauhati High Court in 2014 (5) GLT (SC) 62: ANVAR

P.V. Vs. P.K. BASHEER & ORS, has held that the Evidence Act does not

contemplate  or  permit  the  proof  of  an  electronic  record  by  oral

evidence if requirements under Section 25 (B) of the Evidence Act are

not complied with, as the law now stands in India. As per section 65 (B)

(2)  of  the  Evidence  Act,  the  information  of  the  kind  contained  in

electronic record or of the kind from which the information is derived

was regularly fade into the computer in the ordinary course of the said

activity. Section 65 (B)(4) further states that if it is desired to give a

statement in any proceeding pertaining to an electronic record, it is

permissible provided, there must be a certificate which identifies the
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electronic  record  containing  the  statement;  the  certificate  must

describe the manner in which the electronic record was produced; the

certificate must furnish the particulars of the device involved in the

production of that record; the certificate must be signed by a person

occupying a responsible official position in relation to the operation of

the relevant device. It is again held in the decision that section 63 and

65 have no application in the case of secondary evidence by way of

electronic record; the same is wholly governed by Section 65(A) and 65

(B) of the Evidence Act. Thus, CD, VCD, Chip, etc. shall be accompanied

by the certificate in terms of Section 65(B) taking at the time of taking

the document, without which, the secondary evidence pertaining to the

electronic record is inadmissible. 

32.        In the present case nothing of this norms laid down by

Section 65 (B) of the Indian Evidence Act was followed. Hence, the CD

adduced and the evidence of the witnesses P.W.3, 4 and 9 which are

based on the footage of CCTV camera are not admissible. 

33.       Except the official witnesses now remained only P.W.1, 2 and

8. P.W. 1 is the informant, P.W.8 is his son and P.W.2 is the driver of the

informant who was present with the informant at the time of incident.

Among them P.W.2 had deposed that he could not identify any of the

accused persons. He has stated that four persons entered the shop of

the  informant  shown  a  pistol,  took  out  a  dagger,  attacked  the

informant and taken away the money from the cash box of the shop.

34.      P.W.1, the informant has deposed that he could identify the

accused  Rahul  Moran  and  Bubul  Moran  among  the  four  persons

entered in his shop on that day who attacked him and taken away

money from his cash box. He deposed that he had identified those two

boys in TIP also. However, in his own evidence he deposed that he was

called  to  police  station  where  he identified  Rahul  Moran  and Bubul

Moran before TIP. He further stated that he knew the names of these

two accused from police. Thus, the accused Bubul Moran and Rahul

Moran was shown to him at the police station before conducting the

TIP.  He  could  not  identify  only  those  two  accused  who  were  not
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arrested by police and charge-sheeted as absconder.  In  the case of

2011 (4) GLT 527 TITAN DEY Vs. STATE OF TRIPURA,  it is held that TIP

is required to be conducted when the accused is/are strangers and not

previously known to the witness. Thus, this TIP is not conducted here

as per the norms of TIP. The accused persons were introduced to the

identifying witness at the police station before the TIP. Hence, this TIP

has not evidentiary value. 

35.       Ld. Counsel for the accused has pointed out here that the

decision of Hon’ble Gauhati High Court in 2011 (3) GLT 755: ILIAS ALI

Vs. STATE OF ASSAM, wherein it is held that 

…it  is  not  safe  to  base  conviction  on  the  basis  of  the

solitary evidence of TIP which is held after much delay,

without any explanation for such delay and without taking

precaution for concealing identity of the accused person

from the view of the witiness, during the period that too

from the date of arrest till the date of holding the TIP.

36.        In the present case, there is gross violation of the norms of

TIP. As stated earlier, the accused were introduced to the identifying

witness at the police station and there is some notable delay also. The

incident took place on 03.04.2014, the accused Bubul Moran and Rahul

Moran were arrested on 17.04.2014 but TIP was done on 25.04.2014

only. 

37.        From the evidence of M/O as P.W.10 it is seen that the injury

of the informant was a simple injury caused by blunt object. However,

dagger is not a blunt object. If the injury is caused by the dagger as

stated  by  P.W.1  and 2  then  it  would  be  an  injury  caused by  sharp

object. Thus, contradiction with the injury report and the evidence of

M/O with the prosecution story is also a vital point to be noted. 

 

38.        The evidence of P.W.8, who is the son of the informant is

again different. He deposed that at the time of incident the doors of the

shop  was  closed  which  was  opened  by  him.  This  is  a  new  fact

introduced, which is neither stated in the FIR nor stated by any other
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witnesses. His father deposed that when P.W.8 informed police, then

the four persons went away from his shop. But P.W.8 stated that when

he opened the door, the four persons came out from their shop. Again

the  informant  has  stated  that  he  took  treatment  of  his  injury  at

Doomdooma FRU whereas his son as P.W.8 deposed that he took the

informant to Tinsukia Civil Hospital for treatment. The medical report

also reveals that the informant had taken treatment at Doomdooma

FRU. Again P.W.8 stated that at the time of incident he had seen the

driver Rameswar Sahani and Arjun Agarwal inside their shop. But no

other witness including the informant and the driver Rameswar Sahani

had not even made any whisper about said Arjun Agarwal. Also, the

prosecution  side  has  not  examined  Arjun  Agarwal  as  a  witness.

Considering the statements of P.W.8 it becomes doubtful, whether he

came to the place of occurrence at that time as stated or not.

 39.         From the evidence of these witnesses it is seen that the

accused were not  identified.  The seizures were not  proved.  Medical

report also not supported the prosecution case. Considering all these I

hold that the prosecution side has failed to prove beyond reasonable

doubt that on 03.04.2014 the accused had voluntarily caused hurt to

informant Sri  Jai  Bhagwan Agarwal in committing robbery of Rs.  2.5

Lakhs  from  the  cash  box  of  his  shop  situated  at  Netaji  Road,

Doomdooma, in furtherance of their common intention.

            Hence point no. (i) is decided negative.

Point no. (ii):

40.             In the FIR, it is stated that four persons had entered into the

shop of the informant with arms and ammunitions. PW 1 and 2 have

deposed that the said boys had shown them a pistol. However, from

the evidence of the I/O, it is seen that this pistol seized by him through

Ext.4 and the pistol for which the armour report was collected are two

different  pistols.  One is  of  7.65 mm and the other  is  of  9  mm. No

material is found in the record to explain this discrepancy. Thus, it is

doubtful, whether the pistol seized through Ext. 4 seizure list is an arms

in legal sense. 
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41.       Again, the I/O stated that pistol was recovered by way of

leading to discovery as shown by the accused Sri Rahul Moran from the

possession of the accused Lobhit Moran. Ld. Defence counsel at this

point, has cited the decision of the Hon’ble Gauhati High Court, passed

in  the  case  of  2009 (2)  GLT 40:  DIPAK NATH & ANR Vs.  STATE OF

TRIPURA, wherein it is held that, 

… in order to proof the confessional statement made by any

accused person to the police leading to discovery of fact, such

statement must be reduce into writing by the police officer to

whom  the  confession  was  made,  for  its  admissibility  in

evidence  under  the  provision  of  section  27  of  the  Indian

Evidence  Act,  1872.  In  the  absence  of  such  recorded

statement leading to discovery of the provisions of Section 27

of  the  Indian  Evidence Act  cannot  be  attracted.  The  police

officer to whom such statement leading to the discovery of

fact was made, is also required to reproduce the contents of

the  statements  by  the  accused  persons  while  giving

statement before the court. 

42.         But, in the case in hand, from the evidence of the I/O itself

as well as the materials on the record it is seen that the procedure to

be followed in case of leading to discovery was not followed in this

case.  The  I/O  himself  has  deposed  that  he  had  not  prepared  any

separate disclosure statement of the accused Rahul Moran. The seizure

witnesses P.W.5, 6 and 7 have also not supported the fact of leading to

discovery.  They only deposed that police showed them a pistol  and

took their signatures thereafter. They do not know from where police

brought  the  pistol.  Thus,  the  prosecution  plea  that  the  pistol  was

recovered by way of leading to discovery is not acceptable. 

43.            From the discussion of foregoing paragraphs, it is seen that

the  recovery  of  the  pistol  through  leading  to  the  discovery  is  not

proved, the armour report and the seizure list are contradictory. Thus, it

is  also not  proved that  whatever  seized through Ext.  4  is  an arms.

Considering  all  these  I  hold  that  the  prosecution  side  has  failed  to

prove beyond reasonable doubt that on 17.04.2014 one country made
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pistol without having the required license was found in possession of

the accused Sri Lobhit Moran.

Hence point no. (ii) is decided negative.

44.          In view of the foregoing discussions I come to the conclusion

that  prosecution  has  failed  to  establish  the  allegations  against  the

accused persons U/S.  394 of  IPC or  U/S.  25(1)  (a)  Arms Act  or  any

minor offence to those sections. Hence the accused Sri Babul Moran,

Sri  Rahul  Moran,  Sri  Lobhit  Moran  and  Sri  Subhanta  Moran  are

acquitted  from the  case.  The  seized  pistol,  dagger  and the  C/D be

destroyed in due course of law. The seized cash box be returned to the

real owner in due course of law. Bail bonds are extended for next six

months. I set the accused persons in liberty forthwith.     

  

Given under my hand and the seal of this Court on this 13th day

of February, 2018.

                                                                (C. Khanikar)
 Additional Chief Judicial Magistrate,

                                                               Tinsukia.
A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Jaibhagawan Agarwal;

P.W. 2: Rameswar Sahani; 

P.W.3: Manoj Kumar Agarwal;

P.W.4: Chintu Gupta;
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P.W.5: Smti. Sumitra Moran;

P.W.6: Julee Moran;

P.W.7: Smti. Dina Moran;

P.W.8: Sri Mohit Agarwal;

P.W.9: Sri Sandip Agarwal;

P.W.10: Dr. Ranjit Das;

P.W.11: Narayan Kuri;

P.W.12: Bedanta Talukdar;

P.W.13: Ranjan Doley;

P.W.14: Jyotisman Neog;

Witnesses for the defence:

Nil 

Exhibits:

1. FIR                             ……Ext. 1

2. Seizure List                 ……Ext. 2, 3 & 4

3. The injury report  ......Ext. 5

4. The TIP report        ….. Ext. 6

5. The sketch map of the P.O. …....Ext.7 & 9

6. The extract copy of the said G.D. entry    …....Ext. 8

7. The armour report             …...Ext.10

8. The charge-sheet             …...Ext.11

9. Order dated 22-4-2014                          ……..Ext. 12 & 13

Material Exhibits:

1. The dagger ……M. Ext.1

2. The footage of the CCTV camera ……M. Ext.2

3. The pistol ……M. Ext.3

                                                                   (C. Khanikar)
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 Additional Chief Judicial Magistrate,
                                                                    Tinsukia.
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